	FBT – Interpretative Aspects

	1. Introduction 

1. "This is not a new tax" said Shri Palaniappa Chidambaram, "while introducing FBT in his budget for 2005- 2006, but I have to give it a new name." If he was suggesting that it is nothing but revival of old S. 37 (3) of the ITAct then it is necessary to remind him that it was he who deleted the S.37(3) by Finance Act, 1997 which provided for partial disallowance of certain expenses , as "unjustified". Like public memory, memory of a politician being an elected representative of the public is short — especially if he is a Minister.
  

2. Under the guise of giving a new name the F.M. has unabashedly levied tax on expenditure while including it in Income Tax Act and calling it "an additional income tax". Further the avowed object of FBT is to tax in the hands of the Employer "the benefits usually enjoyed collectively by the employee’s and cannot be attributed to individual employees." But by introducing fictions in sub-sec. (2) of S.115WB it is attempted to tax business expenditure which has nothing to do with any benefit to employees — collectively or otherwise . And this is in the background of a specific assurance that genuine business expenditure will not be taxed. The Hon’ble F.M. must be using some unknown dictionary which perhaps defines the word ‘genuine’ to mean anything which the Govt. considers real and not sham’.
  

3. It is felt that the Constitutional validity of FBT is open to doubt on the following among other grounds. 

1. It is beyond legislative competence as it is not a tax on income but on expenditure . It is not even a tax on employees income as the vary basis of FBT is that benefit to employee is not ascertainable. 

2. It is a colourable exercise of power to tax income. The definition of Fringe benefits itself is colourable as it refers to " consideration for employment " but includes items which are a means of carrying out employment 

3. The tax is arbitrary, confiscatory and violates Art 19 relating to freedom of right to carry on business read with Art 301 of the Constitution of India.
  

4. Thus the wording of the sections and confusion of concepts will throw open numerous questions of interpretation . The law will be more complicated instead of being simplified and will lead to senseless and avoidable litigation . It would have been much better if old S.37(2) & 37(3) were revived with a few more items thrown in . At least the interpretation of those provisions was fairly well settled. In the above background it is felt that FBT provisions must be strictly construed as they levy tax on artificial ‘income’ on a person who is not the recipient of such ‘ income ‘ but a payer of it. See CIT vs. Keshavlal Lallubhai Patel 55 ITR 637 S.C. An attempt is made in this article to deal with some interpretational issues. 
  

2. The following principles will also have to be borne in mind in interpreting provisions of chapter XII-H of the Act. 

1. All sections will have to be interpreted within the object and frame work of the charging section 115WA. 

2. Finance Minister’s speech can be relied upon to ascertain the object of a provision in case of doubt. 

3. An interpretation which will uphold the Constitutional validity should be preferred to the one where it may go against the Constitutional validity. 

4. Fictions cannot be stretched to create new charge which is neither specified nor contemplated by the scheme or object of the Act. 

5. If computation provisions fail, the charge must fail. (B.C. Srinivasa Shetty vs. CIT 128 ITR 294(SC). 
6. FBT should not apply to items of perquisites specifically dealt with either by a section or a Rule.
  

3. Relevant provisions
Now let us examine the actual provisions. 

1. 3.1 S. 115WB (1) defines the phrase "fringe benefits" exhaustively to mean "any consideration for employment" provided by way of any privileges service, facility or amenity, directly or indirectly provided by an employer whether by way of reimbursement or otherwise to his employees etc . Thus in order to attract FBT, the privilege facility etc must be provided by way of "consideration for employment". In other words not only it must have nexus to the employment, it must be in the form of a re-compense to the employee. It must be a benefit to the employee in addition to his normal wages & salary. See CIT vs. D.R. Phatak 99 ITR 14(Bom). 
2. 3.2 The word ‘ benefit’ means a favourable or helpful factor and since the word is used in a taxing statute the factor must be such as goes into the pocket of the employee as an addition to salary. An obligation (such as accompanying the guests of the employer for entertainment or undergo training or refresher courses) should not be converted into a benefit. 
3. 3.3 Even the charging section 115WA refers to fringe benefits "deemed to have been provided by an employer to his employees". Thus it is felt that items listed under S.115WB(2) must be interpreted as covering only those expenses which have direct or indirect nexus with employment and result in some direct or indirect benefit to the employee. 
4. 3.4 The fiction created by S. 115WB (2) is only to treat some benefits as fringe benefits which otherwise may not fall under clauses (A) to (L). It should not be interpreted to mean that an expenditure which has no connection whatsoever with the employee or any benefit to him should also be treated as fringe benefit liable to tax. This will be especially true in respect of expenditure on Sales promotion including publicity, entertainment and hospitality to outsiders, expenditure on guest house, gifts to customers and others etc. These expenses cannot attract FBT unless nexus is established between the expenditure and resultant benefit to employees. The burden of proving this will be heavily on the Dept. 
5. 3.5 Since only the word ‘employee’ is used & is not qualified by the words whose income is chargeable under the head "Salaries" it is arguable that even consultants may be covered in view of the Hon’ble Supreme Court decision in Aditya Birla vs. CBDT 170 ITR 137 (S.C.). However , the context is totally different. It was a beneficial incentive provision that was interpreted by the Hon’ble Supreme Court while here the word occurs in a section which imposes tax on artificial income. 
6. 3.6 Fringe benefits 
7. a) The words " privilege, service, facility or amenity" suggest that they are provided in non-monetary form or which are availed of by the employee independently of the employer , but the cost is reimbursed by the employer . It is felt that stock options provided by the employer or its parent or associate company entrance fees of clubs etc may not be covered under chapter XII-H . Drivers & gardeners’ salary will be covered. It may be noted that no valuation rules are provided for items falling only under cl(a) of S.115WB. In sub sec(2), the word ‘ facilities ‘ alone is used in clauses (M) & (N). The words "privilege service or amenity " are not used anywhere in sub sec(2). 

8. Therefore, if a case falls only under cl(a) & valuation rules are not there then computation provisions will fail & consequently charge must fail. 

9. b) Value of free tickets obtained by an employee under a Frequent Flier Programme will not be separately taxed even if the required miles are earned by making official trips paid for by the Employer . It may be noted that travelling expenses already suffer FBT. 

10. c) Clause (c) of S. 115WB(1) applies only to contributions to approved superannuation funds. It will not apply to company administered Pension schemes. The provision may be struck down as amounting to arbitrary disallowance of 100% , of a genuine business expenditure especially when the pension is again taxed in the hands of the employee . It puts an unreasonable restriction on the freedom of right to carry on business or profession guaranteed by the Constitution. 
11. 3.7 Items of expenses u/s. 115WB(2) 

12. (A) & (B) In view of the principles of Interpretation stated above, only if the expenditure on entertainment or provision of hospitality is incurred on or for the employee, it will be covered by cl. (A) or (B) FBT cannot be levied where guests are entertained but employees are either not present or are present in their official capacity. 
13. (C) Conference: The word ‘ conference‘ is not defined, but the context obviously indicates that it must be a conference where fee is charged for participation. The dictionary meaning of the word ‘Conference’ ( meeting for discussion) does not seem to have any relevance here. This item will cover all conveyance, travel, lodging and boarding expenses of the participating employee & will have to be excluded from clauses (F) and (G) 

14. The wording of sub-sec (2) of S.115WC is open to an interpretation that once an employer is engaged in the business of say, software, (no matter the scale or volume of the business), rate of 5% will apply to all the expenditure even if it relates to other businesses carried on by him. Lower rate will also apply even if the employees are doing work both for Software and other businesses. 
15. (E) Employees welfare: Explanation to clause (E) of S.115WB(2) excludes from its ambit inter alia any expenditure incurred or payment made to fulfil any statutory obligation or mitigate occupational hazards. Thus, all expenditure incurred in order to comply with statutory obligations will be exempt from FBT. A statutory obligation would include any provision of a settlement with workers made under the Industrial Disputes Act. Even if the expenditure is incurred to mitigate occupational hazards, such as giving helmets, special glasses, clothes, shoes etc to workers working in a hazardous factory are outside the purview of the FBT. 

16. Sponsorship amounts paid to individual sports persons who are employees may be considered , not an item of employee welfare, but gift to the employee and suffer FBT on 50% of the amount instead of 20%, if it is treated as employee welfare. If it is not to the employee or sponsorship is made in such a way that no cash amount is paid to the employee and is accompanied by publicity, FBT will be attracted only on 20% of the expenses. 
17. (H & I) Repairs & maintenance of car/aircraft: Repairs, running & maintenance of cars should cover only those cars which are allotted to employees for their personal use or partly for personal & partly for official use. It has been held by Madras High Court in CIT vs. Tamil Nadu Poultry Development Corporation Ltd 254 ITR 360 (Mad) and in CIT vs. Southern Roadways Ltd. 133 Taxman 350(Mad) that drivers salary is not a expenditure on running and maintenance of motor cars. Same logic should apply to salaries of pilots of aircraft’s also. 

18. Many Companies allow their aircraft to be used by others (like political parties, Govt. Officers & Ministers) for a charge. In such cases while the receipts will be taxed fully under the IT Act, no appropriate relief is available from FBT though on such trips none of the employees avails of the aircraft. 

19. It is absolutely unfair to include depreciation as resulting in fringe benefits to employees . Depreciation is not an expenditure but an allowance to the owner of the vehicle. This clause will not be attracted to lease rent of cars or insurance premium. 
20. (K) Guest house: The expression Guest house accommodation other than used for training purposes is perplexing, to say the least. It is apparently intended to exempt some specific employers. The extent of use for training purposes is not specified. On pure interpretation, if the guest house is used once or twice for holding training courses of employees, it will be out of FBT. 

21. It appears that depreciation on guest house will not attract FBT. 

22. On a fair interpretation, expenditure on maintenance of guest house should be taken in proportion to the use by employees, as guest house may be used more by the outsiders than by employees. Of course. it will be advisable to maintain Registers for occupation. 
23. (L) Festival: The word ‘festival’ is not restricted to religious festivals, but will cover other events like anniversary celebrations also. The dictionary meaning of ‘ festival’ is day or time of celebration. 
24. (M) Health club: Use of health club or similar facilities must be availed of by employees. The word ‘ similar’ will include aerobics, gymnasium, message etc and will also include Meditation Centres. 
25. (N) Other club facilities: Here the word ‘Club’ is used in the context of Social Clubs and not Service clubs such as Rotary or Lions or Masonic clubs. In the context, it should include only the fees for corporate membership as all other expenses are identifiable with reference to an individual employees. 
26. (O) Gifts: The word ‘ gifts’ is a bald word. What type of gifts are contemplated ? The exemption for gifts up to Rs. 5000 per employee is withdrawn. It cannot include Diwali or other gifts made to outsiders where no employees are involved. Will it include gifts made to a specified employee in appreciation of his personal qualities ? 
27. (P) Scholarships: In the original draft of Finance Bill 2005 the words used were Scholarships to children of employee. In the final draft the last portion is omitted. Can it be interpreted to mean that only scholarships to employees will be covered ? 
28. 3.8 Double Tax Avoidance 

29. 3.8.1 Sub-sec(3) of S.115WB is also peculiarly worded. It says that for the purposes of sub-sec (1) "the privilege, service facility or amenity" does not include perquisites in respect of which "tax is paid or payable" by the employee. 
30. 3.8.2 Firstly, whether this principle of avoiding double tax is to be confined to case falling under sub-sec (1) only? Does it mean that in items falling under sub-sec (2), both FBT as well as normal tax on the employees will get attracted? For instance, if an employee receives medical reimbursement as part of employee welfare above the limits of S. 17(2), whether both employer and employee will have to pay FBT and income tax respectively ? 
31. 3.8.3 Secondly , the expression "in respect of which tax is paid" is a matter of fact , while "in respect of which tax is payable" is a matter of law. If factually employee has paid tax in respect of a perquisite, can its value be deducted from FBT ? 
32. 3.8.4 Is it possible to interpret sub sec(3) to mean that when sub-sec (1) refers to the "privilege, service, facility or amenity", it is really referring to the facilities, privileges etc mentioned in sub sec(2) also ? 
33. 3.8.5 Lastly, the converse does not seem to be true, that is to say, if FBT is levied on an item of expenditure there is no guarantee that employee will not have to pay tax again. For example, if gift or scholarship is given to the employee or his children and FBT is paid, will it exempt the employee from the tax burden? These are vexed questions of interpretation for which there are no easy answers. It is the responsibility of the tax administrators to avoid any injustice including double taxation. 
34. 3.8.6 S. 115WC : When S. 115WC speaks of "expenses referred to" in clauses (A) to (P) it is arguable that it is not the gross expenses under those clauses but only a reasonable percentage of those expenses relatable to employees should be taken and value of fringe benefit should be taken at 20% of such expenses only & not of the gross. For instance, Tribunals (one High Court) have taken the view that when employees accompany the guests 20% to 30% of expense on entertainment should be considered as attributable to employees at their office, factory or place of work. Thus if total expenditure is Rs. 100 only Rs. 20 should be considered as falling under cl (A) and only 20% i.e., Rs. 4, should be taken as the value of fringe benefit. However, it may be noted that the expression "other place of work" is missing in sub-cl (i) of clause (B). 

4. General
From the above discussion it will be apparent that more injustice and therefore more litigation will be caused because of the fiction created under sub-sec (2) of S.115WB. The scope of the fiction will be the real bone of contention. In this connection I would invite readers attention to what Full Bench of Hon’ble Allahabad H.C. said CIT vs. Nathmal Goyalal 89 ITR 190 (All).

" The fiction, as far as possible should not be so interpreted as to work an injustice. A provision which creates a legal fiction has to be interpreted in such a manner as would not work as injustice to a party, for even when the court steps into the world of legal fantasy, the principle of equity and justice cannot be lost sight of ".

In the words of Stone J in Curry V. Mccanless" while fictions are sometimes invented in order to realise judicial conception of justice, we cannot define the constitutional guarantees in terms of a fiction so unrelated to reality, without creating as many tax injuries, as we would avoid ! Amen ! 


